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Technical Investigations in Litigation 
When science and engineering are pervasive in litigation disputes, lawyers find 
themselves having to decide what expert they need.  This decision can be very 
challenging and can determine the outcome of the case.  Technical issues in 
litigation run the gamut from straightforward to complex and multi-disciplinary, 
which coupled with clients’ demands for earlier resolution, lower and more 
predictable costs, and better outcomes, makes it imperative to improve how 
technical investigations are conducted.  The realities of a case are not under 
anyone’s control, but the effective discovery of those realities and the framing 
of their meaning and implications are the foundation of achieving a superior 
outcome and minimizing costs.  Authoritative investigation results and analyses 
provide attorneys and their clients with reliable insight and the best basis to 
manage their risks through settlement, or the successful prosecution of their 
case.  Technical investigations in litigation are similar to industrial R&D in their 
challenges.  Industry has cut technical investigation costs and improved 
outcomes, and this paper discusses how to do this in litigation. 
 
Improving Technical Investigations in Litigation 
Litigators and insurers may wait as long as possible to hire an expert, but an 
essential component to improving outcomes while lowering costs in technical 
investigations is to establish an appropriate focus and scope of work.  This needs 
to happen at the beginning of the investigation and requires an expert with 
broad enough experience to do this.  The initial facts of the case often fail to 
identify what are the key issues, and can even be misleading, especially for 
complex and multidisciplinary technical cases.  Someone with superior analytical 
skills and broad experience needs to first identify what are the key issues.  This 
involves skill in finding and assessing information from numerous sources 
including academia, R&D, product development, and industry studies.  This 
third-party information will rarely exist in a form that is directly applicable to the 
litigation investigation, and this information will likely leave substantial gaps in 
the range of knowledge that is required to establish a reliable and compelling 
cause, so top-notch analysis of the relevant existing information is another 
essential component of the investigation.  This information and analysis 
identifies the key technical issues that will determine success or failure, properly 
focuses the expensive testing that will be needed, avoids duplication of what 
already is known, and enables realistic estimates of costs and what it will take to 
succeed.  This is the opposite of waiting well into the case to seek a specific type 
of expert who does a focused inspection and testing, and prepares a report that 
may miss key issues, and that may duplicate existing information while missing 
other relevant and valuable information. 

Another advantage of the broader approach to technical investigations is that it 
also meets the rules the Supreme Court has established for ensuring the 
reliability of expert investigations and admissibility of expert testimony.  
Scientists and engineers met the required standard by following the scientific 
method.  The scientific method requires that scientists and engineers be 
independent of the proceedings, unbiased, and objective.  The scientific method 
also requires that scientists and engineers collect all of the relevant information 
about an issue, then draw conclusions, and verify those conclusions.  These 
requirements are an inherent part of the broader approach to technical 
investigations. 

Case Study 

An illustrative example is a case that shows 
the problem with the conventional 
approach to expert investigations of not 
identifying all of the potential issues at the 
outset.  Heating equipment used in a 
chemical process failed due to corrosion.  
This was seen as a metallurgical issue so it 
became a metallurgical investigation, but 
the real problem was something very 
different.  Dr. John Fildes was brought-in 
after several metallurgical experts had 
produced their reports.  He applied the 
multidisciplinary project approach and 
collected the information that was known 
about the behavior of the metal in several 
other chemical processes where similar 
conditions would exist and concluded that 
the material should not have corroded.  Dr. 
Fildes also collected the information that 
was known about the nature of conditions 
in the chemical process in which the 
equipment was used and concluded that 
the type of corrosion that occurred should 
not have happened under these conditions.  
These insights, which had been 
unrecognized, resulted in a request for 
documents and information about the way 
in which this specific chemical process was 
operated.  This produced materials that 
showed the process was operated with non-
typical conditions that would cause 
corrosion, but that could not have been 
anticipated by the maker of the supplied 
equipment.  This took the supplier of the 
equipment from a difficult defense based on 
not being responsible for the selection of 
the material to a far easier to understand 
issue of the equipment being used in a way 
that was never specified for its use.  A 
favorable settlement resulted in a case that 
was headed to trial. 
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John Fildes, Ph.D. is uniquely qualified through experience and training to provide insight on the role of science and engineering in litigation. In 
addition to conducting highly successful technical investigations for high-stakes litigation involving a wide spectrum of metals and materials, 
chemical processes, and sensors and controls,  he also organized and conducted over $26 million in funded projects including research, 
development, and collaborations involving Government labs, large companies, and leading universities. John was instrumental in establishing and 
served as co-Director of Northwestern University’s federally funded Advanced Materials Intelligent Processing Center, which was a was a highly 
successful collaboration involving University staff and professors, McDonnell Douglas (now part of Boeing), the Office of Naval Research, the Naval 
Air Warfare Center, and the Naval Sea Warfare Center and small companies.   He is a doctoral-level scientist who has 50 published papers, reports 
and presentations, and has 3 patents.   John’s credits involve the creation and management of an extensive and impressive list of ventures, which 
include: 

• CEO, Packer Engineering, an engineering services firm of over 100 staff members and $18 million in revenues. 

• Start-up a science and engineering consulting firm of over 20 people that served industry, litigators, and insurers, of a model-based 
product design firm, and of a 501(C)3 not-for-profit research institute that has led a multi-year, multi-million dollar collaboration of 
Northern Illinois University, the U.S. Army’s TACOOM (Detroit, Michigan), the Army’s Armament Research, Development and 
Engineering Center (ARDEC, Picatinny Arsenal), the Army’s Benet Weapons Laboratory, PM Solider Weapon, and the small arms 
industry. 

• Leader of a Northwestern University research group with more than 30 staff members. 
 

 
Our Unique Approach 

Our approach provides: 

 The quickest and best possible 
outcome. 

 A unique opportunity to pursue 
early resolution based on 
knowing 60% to 80% of what 
might ultimately be uncovered. 

 Superior technical insight for 
even the most complex and 
multidisciplinary issues. 

 A reliable basis for expert 
testimony that uniquely meets 
rules for admissibility established 
by the Supreme Court. 

 A strategic advantage with 
corporate clients since they 
already appreciate that this 
approach improves outcomes 
and lowers costs through use of 
all existing knowledge and 
elimination of duplication. 

 Realistic estimates of costs for 
expert technical investigations. 

Our approach uses information research and top-notch technical analysis early in technically related 

cases and establishes the key MAKE OR BREAK technical issues and everything that is known about 

them.  This approach requires someone who has the extensive experience with both contemporary 

R&D methods and litigation-related expert witness investigations so as to adapt the corporate R&D 

technical investigation process to the unique aspects of litigation expert witness investigations.  Our 

experience to do this is reflected in our process to bring litigators the R&D technical investigation 

techniques that have revolutionized industrial R&D, providing litigators with the better outcomes 

and lower costs that industry has achieved in overcoming similar investigation challenges. 

(1) Define the Technical Issues – Inspections and 

discussions with the litigation parties and broad, first-

pass research are conducted to gather information 

from the civil complaint, prior related cases, trade 

association publications, patents, manufacturer’s 

marketing materials and reports, and Internet blogs 

and forums to establish the key technical issues. 

(2) Establish What is Known About the Technical 

Issues - Focused, comprehensive research coupled 

with top-notch analysis to fill the gaps is conducted 

for the key issues.  Manufacturers publish research 

results and universities conduct applied research, so 

substantial relevant research likely exists and can 

sometimes provide up to 60% to 80% of the insight as 

to what happened. 

(3) Reliably Define Testing and Costs - This process 

ensures that existing knowledge will not be recreated, a 

reliable work plan is established, work is coordinated, and 

cost is reliably estimated.  

(4) Coordinate, Oversee, and Effectively Communicate – 

This approach ensures that the overarching technical 

concepts are effectively framed and communicated, and 

eases report preparation.  When necessary, this approach 

allows experts (including non-traditional experts such as 

professors who may lack the training and resources to 

effectively organize a complex investigation) and 

geographically dispersed parties to access key documents 

and effectively collaborate to apply a comprehensive 

range of skills and knowledge in analyzing any issue, 

straightforward, or complex and multidisciplinary. 

 


